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MEMORANDUM OF POINTS AND AUTHORITIES
L THE IMPACT OF ARTHUR ANDERSEN'S ADMISSION
In a block-buster development in the Enron meltdown — so explosive that it dominated the
network newscasts, preempted coverage of the war in Afghanistan, and was featured on the front
pages of major newspapers — defendant Arthur Andersen has admitted that it does not know if or
when it violated its duty to preserve relevant evidence. Enron's outside auditor

notified the U.S. Securities and Exchange Commuission and the U.S. Department of
Justice, and is also notifying congressional committees and other agencies
investigating the Enron collapse, that in recent months individuals in the firm
involved with the Enron engagement disposed of a significant but undetermined
number of electronic and paper documents and correspondence relating to the
Enron engagement.

* * *

Discarding of documents occurred during the months before the SEC 1ssued
a subpoena to Andersen. After receiving the SEC subpoena, the firm issued an
instruction to preserve documents. At this time, we have not been able to determine
whether that instruction was violated.

%k ¥ %

;l“he firm 1s working to gather the facts and determine appropriate disciplinary
actions.

Joining congressional committees, executive-branch criminal probes, political and legal

commentators, Amalgamated Bank urges the Court to order Andersen, through plaintiff's

particularized discovery, to answer questions integral to the litigation: Who shredded the documents?
Which ones? When? On whose orders? And why?

The PSLRA's document-preservationprovisions make it "illegal for any party who recetves
actual notice of the litigation to destroy or alter evidence."* Indeed, courts have consistently

allowed discovery to commence "when faced with 'the risk of lost or destroyed evidence."” The

'Arthur Andersen Press Releases, dated Januvary 10, 2002, attached hereto as Ex. 1; see also
J.Weil et al., "Audit Nightmare: Arthur Andersen Says it Disposed of Documents that Relate to
Enron," Wall St. J., Jan. 11, 2002 (Ex. 2); K. Eichenwald et al., "Enron’s Collapse: The Auditor -
Enron's Auditor Says it Destroyed Documents," N.Y. Times, Jan. 11, 2002 (Ex. 3).

*‘Powers v. Eichen, 961 F. Supp. 233, 235 (S.D. Cal. 1997).

‘See, e.g., Vezzetti v. Remec, Inc., No. 99CV0796-L (JAH), 2001 U.S. Dist. LEXIS 10462,
at *5 (S.D. Cal. July 20, 2001) (citation omitted).
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" PSLRA stays discovery during the pendency of a motion to dismiss, but Congress "included a
preservation provisionin the PSLRA 'in recognition that "the imposition of a stay of discovery may
increase the likelihood that relevant evidence may be lost."™* As such, the "statute provides for the
possibility of court-ordered sanctions for a party's 'willful failure' to comply with the duty to preserve
relevant evidence."” The discovery-stay provisions and the concomitant duty to preserve relevant
evidence "reflect a careful balance between Congress's efforts to shield defendants facing frivolous
claims from the burdens of discovery, on the one hand, and its desire to ensure the preservation of
evidence relevant to legally cognizable claims, on the other."

Beyond Andersen's probable violation of the PSLRA's mandate to preserve relevant
evidence, the auditors have almost assuredly breached a basic civil-litigation precept:
"[F Jundamental to the duty of production of informationis the threshold duty to preserve documents
and other information that may be relevant in a case."” In Danis, a case where defendants were
charged with destroying crucial documents in violation of the PSLRA and the Federal Rules of Civil
Procedure, the court noted that "[1jmmediately upon the filing of the ... lawsuit {defendant] was

required to preserve for possible production in the lawsuit documents (whether 1n hard copy or

electronic form) that might be discoverable. That duty flowed from both the [PSLRA] and from a
common law duty not to spoil documents that might be discoverable in the litigation."®
Without question, Andersen had no less of a duty here from at least December4, 2001, when

it was named in Amalgamated Bank's Complaint, if not before, since the auditor disclosed on

‘In rve Tyco Int'l Ltd. Sec. Litig., No. 00-MD-1335, 2000 U.S. Dist. LEXIS 11659, at *4
(D.N.H. July 27, 2000) (citing In re Grand Casinos Sec. Litig., 988 F. Supp. 1270, 1271 (D. Minn.
1997)).

Id. at *4-*5 (citing 15 U.S.C. §78u-4(b)(3)(C)(i1)).

°Id. at *5.

"Danis v. USN Communs., Inc., No. 98 C 7482, 2000 U.S. Dist. LEXIS 16900, at *5 (N.D.
I11. Oct. 20, 2000).

Id. at *37.
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" November 30 that it had received a subpoena from the SEC, but it refused to say when.” And
Andersen has known since last fall that its most-valuable client — $52 million in annual billings —
faced financial pressures and scrutiny that could well — and did — lead to litigation.

In the wake of this collassal collapse, Andersen is accountable to the profession and to the
public:

A distinguishingmark of a professionis acceptance of its responsibilityto the
public.... This reliance imposes a public interest responsibility on certified public
accountants. The public interest is defined as the collective well-being of the
community of people and institutions the profession serves.... In discharging their
professional responsibilities, members may encounter conflicting pressures from
among each of those groups. In resolving those contlicts, members should act with
integrity, guided by the precept that when members fulfill their responsibility to the
public, clients' and employers' interests are best served.™

Moreover, Andersen's document destructionmay well establish another sigmificant failure: "Integrity

requires a member to be, among other things, honest and candid within the constraints of client
confidentiality. Service and the public trust should not be subordinated to personal gain and
advantage. Integrity can accommodate the immadvertent error and the honest difference of opinion;
it cannot accommodate deceit or subordination of principle.""!

In sum, Andersen's admission — and its inability to answer the who-what-when-why-and-

how about thousands of pages of destroyed documents related to the largest bankruptcy in United

States history and the collapse of the country's seventh-largest company — shows that there is a

significant likelihood that Enron's auditor failed 1its statutory and professional duty to preserve
evidence. And the absence of any explanation as to why the documents were destroyed shows that
the willfulnesselement required by the statute has been met. Consequently, pursuantto the PSLRA's
§21D(b)(3)(B), Amalgamated Bank requests that the Court order Andersen to answer particularized

discovery aimed at preserving and recovering evidence.

’See D. Alexander, "SEC Subpoenas Andersen Records in Enron Collapse," Chicago
Tribune, Dec. 1, 2001 (Ex. 4).

PATCPA Code of Professional Conduct §53.01-02 (Ex. 5).
"1d. at §54.02 (emphasis added).
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II. DISCRETE DISCOVERY IS WARRANTED

Amalgamated Bank seecks discovery from an Andersen officer, director, partner or another
person with personal knowledge on the following topics, a limited number of documents, and
preservation of the auditor's electronic data. Plaintiff reserves the right to videotape the
examinations and the discovery sought is without prejudice to its rights to formal discovery.

A. Deposition Topics

(1)  The identity of each individual who was responsible for, directed, executed,
or assisted in the destruction of any electronic and paper documents and
correspondence relating to the Enron engagement.

(2) The identity of each document and category of documents Andersen believes,
or has reason to believe, has or may have been destroyed.

(3) The 1dentity of the individual(s) who discovered the evidence destruction
identified in Andersen'sreleases, including when and how it was discovered
and the auditor's response to the discovery of the destruction.

(4)  All information gathered by or for Andersen concerning the reasons for the
evidence destruction.

(5)  All facts concerning how all Enron-related electronic and paper documents
and correspondence were destroyed, including the manner in which the
documents were destroyed and the location where such destruction took
place.

(6) The current location of all electronic and paper documents and
correspondence relating to the Enron engagement which were once destroyed
but since have been recovered, reconstituted, or recreated.

(7)  Andersen's past and current document-preservation policies.

(8)  The steps taken by Andersen at any time to ensure that Enron-related
evidence in the auditor's possession, custody or control was preserved.

(9)  The facts and results of all efforts to find, identify, recreate or reconstitute
any destroyed evidence.

(10) The preservation or destruction of evidence responsive to any request for
production (formal or informal) or subpoenaissued by the staff of the United
States Securities and Exchange Commission, the United States Department
of Justice or the United States Congress (including any committee or
subcommittee) concerning Enron or any services Andersen performed for
Enron, including auditing and accounting services.

B. Documents

(1)  All documents concerning Andersen's investigation of the destruction or
spoilation of Enron-related evidence.
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(2) All documents concerning the success or failure of Andersen's recovery of
destroyed Enron-related evidence.

C. Preservation of Electronic Evidence

Andersen has admitted that critical electronic evidence has been destroyed. Amalgamated
Bank requests that the Court order the auditors to make available all relevant electronic evidence,
including documents and e-mails from individual computers and Andersen computer servers, for
recordation by an independent forensic computer data-recovery and preservation specialist, who will
provide electronic back-ups to the Court for storage in the Court's registry. The justification is
elementary and will remove any doubt as to whether what was destroyed and what is recoverable:
"It is no secret that deleted files and other 'residual' data may be recovered from hard drives and
floppy disks. How do you make sure you capture this data? ... [ Y Jou must make what 1s known as

an 'image copy' of the target drive ... [which] duplicates the disk surface sector by sector, thereby

creating a mirror image ...."!?

DATED: January 11, 2002 Respectiully submitted,

SCHWARTZ, JUNELL, CAMPBELL
& OATHOUT, LLP
ROGER B. GREENBERG

el sty ﬁ] ATl il |

'ROGER B. GREENBERG

State Bar No. 08390000
Federal I.D. No. 3932
Two Houston Center

909 Fannin, Suite 2000
Houston, TX 77010
Telephone: 713/752-0017
713/752-0327 (tax)

Attorney in Charge

2Joan E. Feldman & Boyer I. Kohn, Collecting Computer-Based Evidence, N.Y.L.J. Jan. 26,
1998 (Ex. 6). See also Inre Pac. Gateway Exchange, Inc. Sec. Litig., No. C 00-1211 PJH (JL), 2001
U.S. Dist. LEXIS 18433, at *6 (N.D. Cal. Oct. 17, 2001) (granting partial lifting of PSLRA
discovery stay to allow plaintiffs to a mirror image "and preserve electronic data").
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’ T-795 FP.08/03 F-T24

DECLARATION OF SERVICE BY MAIL
I, the undersigned, declare.

1 That de¢larant is and was, at all Times herein mentioned, a citizen of the Unired Stares
and a resident of the County of San Diego, over the age of 18 years, and not a party 1o or interest in

the within action; that declarant's busmmess address is 401 B Street, Suite 1700, San Diego, California
92101.

2. That on January 11, 2002, declaranr served the AMALGAMATED BANK'S £X
PARTE APPLICATION FOR PARTICULARIZED EXPEDITED DISCOVERY FROM
DEFENDANT ARTHUR ANDERSENLLP TO PRESERVE EVIDENCE by depositing atrue copy

thereofin & Unired Stares maitbox at San Diego, California in a sealed envelope with postage therson

fully prepaid and addressed to the parties listed on the attached Service List.

3. That rhere is 8 regular conwnunication by mait between the place of mailmg and the

places so addressed

I declare under penalty of perjury that the foregoing is true and correcr. Executed this 11th

day of January, 2002, at San Diego, California
The
Mo Maioney
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DECLARATION OF SERVICE BY MATL
1, the undersigned, declare

1. Thar declarant is and was, at all times herein mentioned, a citizen of the United States

and a resident of the County of San Diego, over the age of 18 years, and not a party to or interest in

the within acrion; that declarant’s business address is 401 B Street, Suite 1700, S8an Diego, California
82101

2 That on January 11, 2002, declarant served the ORDER IN SUPPORT OF
AMALGAMATED BANKS AXPARTE APPLICATIONFOR PARTICULARIZED EXPEDITED
DISCOVERY FROM DEFENDANT ARTHUR ANDERSEN LLP TQ PRESERVE EVIDENCE
by depositmg a true copy therenf in a United States mailbox at San Diego. California in a sealed
envelope with postage thereon fully prepaid and addressed to the parties listed on the attached

Service List.

3. That there is a regular conmmunication by mail between the place of mailing and the

places so addressed.
I declare under penaliy of perjury that the foregoing is frue and correct  Executed this 11th

day of January, 2002, at 8an Diego, California
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COUNSEL FOR PLAINTIFK (S}

Stuart L. Barmal
SCHIFPPRIN & BARROWAY, LLP
Three Bala Plaza East, Suite 400
Bala Cynwyd, PA 19004
610/687=-7706
6LO/687-7056 (fax)

Alfyed G. Yates, Jr.

LAW QFFICES QF ALFRED @G.
YATES, JR.

519 Allegheny Building

4248 PForbes Avenue

Pittshurgh, PA 15219
412/381-~5164
&£12/471-1033 (fax)

Christopher Lovell
Rohert Rodriguerz
LOVELL & STEWART, LLP
B00 PFifth Avenue, Suite 5800
New York, NY 10110
212/608=-1800
212/719-4677 (£ax)

Perer D. Fischbein
LAW OFFICES QF PFETER D.
- PISCHREIN
777 Terrace Avenue, 5th Floeor
Hasbhrouck Helghts, NJ 07804
201/288-8220
201/288-8208 {(fax)

Michael J. Puecillo

BERMAN DEVALERIO PEASE TABACCO
BURT & PUCILLO

515 North Flagler Drive

Suite 1701

West FPalm Reach, FL 33401
561/825~58400
561/835-0322 (fax)

James D. Baskin IIT
RASKIN LAW FIRM
219 Congress Avenue, Sulte 1000
Austin, TX 78701
512/381-6300
§12/322-92280 (fax)

T-184  P.04/10 F-T22

RKenneth A. Blan
LAW QFFICES OF KENNETH A, ELAN
217 Broadway, Suite 404
New York, NY 10007
212/619-0261
212/385~-2707 (fax)

Marc H. Edelszon

HEOFFMAN & EDELSON

45 W. Court Street

Doylesctown, PA 18801
215/230-8043
215/230-8735 (fax)

Klari Neuwslt
LAW OFFICE OF KLARI NEUWELT
110 East §¢th SBtreet, 22th Floor
New York, NY 10022
212/893-8800
212/893-9131 (fax)

Michael Edgan

BERNSTEIN LIEBHARD & LIFSHITZ,
LLFE

10 East 40th Street

New York, NY 10016

212/779~1414
212/779-3218 {(fax)

Paul A. Scarlatro

WEINSTEIN KITCHENOFE SCARLATO
& GOLDMAN LTD,.

1845 Walnut Street, Suite 1100

Philadelphia, PA 12103
215/5845-7200
215/845-6835 (fax)

G. Dean Jegz
FLEMING & ASSOCIATES, L.L.P.
1330 Posr Oak Blvd., Suite 3030
Houston, TX 770%56-3019
7L3/621-7844
713/621-9638 (fax)
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ENRON (S.D. TEXAS)
. Seryvice List - 01/11/02
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COUNSEL FOR PLAINTIFF(S)

Andrew M. Schatg

SCHATZ & NQBEL

330 Main Street

Harcford, CT 06106
860 /4583-6282
RED/483-£280 (fax)

Michael D. Donovan
DONOVAN SEARLES, LLC
1848 Walnur Streetr, Suite 1100
Philadelphia, PA 19103
215/732-6067
21E5/732-8060 (fax)

David R, 8c¢ott

Neil Rothsrein

Jameg B, Millerx

SCOTT & SCOTT, LLC

108 Norwich Avenue

Colchester, CT 068415
860,/537-3818
BE0/537~4432 (fax)

Thomas E. Bilek

HOREENER, BILEK & EIDMAN,
L-L.P.

440 Louisiana, Suite 720

Houston, TX 77002
T13/227=171720
713/227-8404 (fax)

Pecer D. Bull
Joghus M. Lifshitz
BULL & LIPSHITZ LLP
18 E. 41st Strest
New York, NY 10017
212/213-6222
212/213-9405 (fax)

—n—
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Joe K. Wharley, Jr,

Peter H. Burke

WHATLEY DRAKE, LLC

2323 Second Avenuse North

Birmingham, AL 35202-0647
20B/328-9878
205/328-96682 (fax)

ILea W. Desmond
LAW OFPICEESE OF LEQ W, DESMOND
2161 Palm Beach Lake Blvd.
Suite 204
West Palm Beach, FL. 3340€
561/712-800Q0
561/ 712-8002 ({(fax)

Mare 8. Henzel
LAW QFPICES QF MARC 8. HENZREL
273 Montgomery Avenue, Suite 202
Bala Cynwyd, Pa 19004
610/660-8000
610/660-8080 (fa3x)

Vincent Cappueci
ENTWISTLE & CAPPUCCT LLP
228 Park Avenue, 1l4th Floor
New ¥ork, NY 10171
212/884-7200
212/894-7272 (fax)

Tom A, Cunningham

Richard J. Zook

John E. Chapoton, Jr.

CUNNINGHAM, DARLOW, ZOOK &
CHAPOTON LLP

Chaze Tower, 600 Travis

Suite 1700

Houston, TX 77002
713/285=-5800
713/889~4466 (fax)
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COUNSEL FOR PLAINTIFF (S}

Anthony Bolognese
Jdoshua H. Grabar
BOLOGNESE & ASSOCIATES, LLC
One Penn Center Plagza
1617 JFX Blvd., Suite €50
Philadelphia, PA 18103
215/814-6750
215/814-6764 (fax)

Fred E. Stoops, Sx.

RICHARDSON, STOQPS, RICHARDSON
& WARD

&E55 South Lewis Avenue

Suite 200

Tulsa, OK 74136~-1010
Q18/482-7674
918/493-1925 {(fax)

James V. Pianelli
Timothy D. Riley
MCGEHEE & PIANRLLT, LLP
1225 Nerth Loop West, Suire 810
Houston, TX 77008
713/864~4000
713 /868~-9383 (fax)

Thomas W. Sankey
SANKRY & LUCK, LLP
600 Travis Street, Buite 6200
Houston, TX 77002
713/224-1007
713/22%3=-7737 (fax)

Paul T. Warner
LAW OFFICE QF PAUL T. WARNER
4265 San Felipe, Suire 1000
Houston, TX 77027
713/622-7271
713/623-8724 (Eax)

Jaseph A. McDermotf, II]

LAW QFPICE QF JOSEPH A.
MODERMOTT, III

3100 Richmond Avenue

Houston, TX 770858
713/827~9180
713/527-2633 (fax)

. =784 P.OR/10  F-722

Roger R. Greenberg

SCHWARTZ, JUNELL, CAMPBELI, &
OQATHOUT, LLF

Two Hougton Center

a2 Fannin, Suite 2000

Houstan, TX 77010
713/752-0017
713/752=-0327 (fax)

Richard M. Frankel
HACKERMAN FRANKEL & MANELA
1122 Bissonnet
Houston, TX 770058
713/528-2500
713 /E28-2808 (fax)

William Federman
FEDERMAN & SHERWOOD
2926 Maple Avenue, Suite 200
Dallas, TX 75201
2314/68%6-1000
214/740-0112 (fax)

Louis FP. Burke

LATJLE F. BURKE, P.C.

3680 Lexington Avenue

New York, NY 10017
212/682-1700

Charles R. Parker
HILL, PARKER & ROBERSON LLE
5300 Memorial Drive, Suite 700
Houston, TX 704007
713/888-5581
713/868-1275 (fax)

Sean F. Gresanwood

RORINSG, CLOUD, GREENWOQOD &
LUBEL, LLP

510 Tyravis, Suite 2020

Houston, TX 77002
713/650~1200
713/650-1400 (fax)





























































































