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L. INTRODUCTION

After Arthur Andersen admitted destroying a "significant" number — thousands of pages, by
early estimations— of Enron-relateddocuments, Amalgamated Bank moved the same day to preserve
critical evidence and to determine the extent of the auditor's spoliation. But Andersen's admission
was another in the series of damning revelations.

o In November, Enron admitted with stunning understatementthat its financial

statements, audited by Andersen, "should not be relied upon”;’

o In December, Andersen's CEO told Congress that the auditor made an "error
in judgment" on the Enron engagement — the Company restated four years of
financial results;

o In the last seven days:

— 1/10: Andersen admitted destroying relevant evidence;

— 1/15: Andersen fired lead Enron audit partner and relieved managers in
Houston;

— 1/16: In a full-page New York Times letter, Andersen again admitted "an error
in judgment"; and

~ 1/17: Congressional investigators revealed headquarter's personnel in
Chicago participated in conference calls about the document purge.

Three things are indisputable: the revelations are not over; Andersen's role in Enron's
collapse — as documented in the auditor's files — has been deliberately obliterated; and there can be
no reasonable assurance that Andersen will fulfill its statutory duty to preserve relevant evidence.
And the continuing front-page reports underscore the basis for Amalgamated'srequest for expedited
discovery, for the Court to take custody of all paper and electronic evidence, and toward that end,
Amalgamated proffers several independent specialiststo ensure the integrity of Andersen'selectronic
data.

Il THE ANDERSEN SPIN MACHINE

In October, Enron shocked the market by announcing it would take non-recurring charges

of $1.01 billion and admitting that its financial statements and audit reports from approximately

1997 to 2001 "should not be relied upon.” For its part, Andersen downplayed its involvement. On

"Bnron's November 8, 2001 Form 8-K filed with the SEC.
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December 12, CEQO Joseph Berardino testified betore Congress that "'important information was not
revealed," but "'we now believe, based on a second look, that our team made an error in judgment.""*
Enron's financial restatements and shareholder-equity writedown were major components in this
burgeoning securities fraud scandal, which would soon envelop Andersen. In a January 10 press

release, the auditor disclosed a "significant but undetermined" number of Enron-related documents

had been destroyed.” But once again, Andersen downplayed the seriousness of its conduct, ensuring
the public that the document destruction was contained and involved only limited Andersen
personnel:

e On January 15 Andersen fired lead Enron audit partner David Duncan and
relieved numerous other Houston partners of their management responsibilities;*

¢ The next day, the auditor purchased a full-page ad in the New York Times —

an open letter from its CEO — to again confess that "an error in judgement had been

made by Andersen personnel" and that the Enron matter was being given "sertous

and thorough attention."

Andersen wanted investigators from law enforcement and Congress, and the public, to
believe that the Houston-based audit partner orchestrated the document purge, assisted by a few
misguided engagement managers, who Andersen stripped of their responsibilittes. But we now
know that the auditor's Enron-related document destruction was systemic, with corporate
headquarters in Chicago involved all along. Lead Enron audit partner David Duncan has revealed
to congressional investigators that officials at Andersen's head office in Chicago participated in
regular conference calls to discuss destroying documents, and that since mid-Sepiember,
conference calls involving up to eight people — up to half of whom were from Chicago headquarters

— participated in the conference calls, which occurred two or three times per week.® Moreover, an

internal Andersen email shows that "significant” discussionstook place about Enron's related-party

?See Dec. 12,2001 PR Newswire, Ex. 1.
3See Jan. 10, 2002 PR Newswire, Ex. 2.
‘See Jan. 15, 2002 PR Newswire, EX. 3.
°See Jan. 16,2002 N.Y. Times, Ex. 4.

°See A. Michaels, "Andersen Head Office 'Discussed Enron Purge," Financial Times, Jan.
17, 2002, Ex. 3.

00035791



- - T e e e e o -
— — [Rpe—— —_ —_— e I T T S ———— st - - - ——w— e —_— e ———— - — e T— e ——r— - - ———rr— . — —— — R

transactions and that the auditor was so concerned it contemplated terminating its relationship with
Enron nearly a year ago.’

From the outset, why did Andersen conceal the fact that its headquarter's personnel
participated in the discussions that led to the shredding of documents, and why did it fail to reveal
that 1t was concerned about accounting irregularities at Enron as early as February 20017 The
answers are historical — the auditor's past is prologue: Andersen was rocked by document destruction
charges in a 1993 securities-fraud case against Colonial Realty Co., who was audited by Andersen.
The Connecticut Attorney General prepared a 172-page report that concluded, among other things,
that Andersen "destroyed scores of documents in the months before Colonial declared bankruptcy,”
the managing partner in the Connecticut office "told Andersen audit partner ... to destroy all
documents that 'did not support the work in an established file,” and the destroyed documents
included an analysis of "revenues that the plaintiffs wanted to help prove their fraud case."®

In sum, in the wake of the collapse of the seventh largest company in America, document
destruction, orchestrated by Andersen headquarters, has again tainted the judicial process, and the
purposeful spoliation of evidence justifies the extraordinary relief sought by Amalgamated Bank.
And the need for Court intervention cannot be overstated. The evidence shows that Andersen had
a strong motivation to destroy documents — and has done so. The Duncan email reveals that
Andersen not only had knowledge of the related-party accounting irregularities in early 2001, but
also had seriousreservationsconcerning the auditor's treatment of these controversial, at 2 minimum,
related-party transactions. But following Enron's spectacular collapse, Andersen repeatedly
proclaimed its involvement limited, its knowledge incomplete and the document destruction
contained. To the contrary, Andersen headquarter's personnel have been participating in, if not
directing, a calculated purging of potentially incriminating evidence. Much like Rose Mary Woods'
erasure of the critical Nixon tape in Watergate, Andersen's continuing stream of explanations rings

hollow.

’See Internal Andersen e-mail to Duncan, Ex. 6.

5See J. Seiberg, "AG's Report Adds Arrows to Quivers of Colonial Plaintiffs," The
Connecticut Law Tribune, May 10, 1993, Ex. 7.
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III. FURTHER EXPLANATION OF THE RELIEF AMALGAMATED SEEKS
UNDER THE PSLRA

The PSLRA's discovery-stay provisions and the concomitant duty to preserve relevant
evidence "reflect a careful balance between Congress's efforts to shield defendants facing frivolous
claims from the burdens of discovery, on the one hand, and its desire to ensure the preservation of
evidence relevant to legally cognizable claims, on the other."” Violations of evidence preservation
requirements cannot be tolerated.:

In this post Iran-gate era of widely publicized evidence destruction by
document shredding, it is well to remind litigants that such conduct will not be
tolerated in judicial proceedings. Destruction of evidence cannot be countenanced
in a justice system whose goal is to find the truth through honest and orderly
production of evidence under established discovery rules.'®

Consequently, the Court can and should order Andersen to turn over all evidence, in whatever form,
related to its Enron engagements for safekeeping in a Court-controlled document depository.

A. Physical Documents Should Be Placed in the Court's Registry

The Court has the authority to order creation of a document depository.!! Where, as here,
significant but undetermined numbers of relevant documents have admittedly been destroyed, a
court-ordered deposttory is necessary to ensure additional spoliation does not occur. Procedures for
establishing such a depository are well established: "Use of a depository also facilitates
determination of which documents have been produced and what informationis in them, minimizing
the risk of later disputes."!”

In Air Crash Disaster, the court ordered the creation of a document depository, appointed

an admanistrator of the depository, and set forth provisions for the indexing, preservation and

’Inre Tyco Int'l, Ltd Sec. Litig., MDL No. 00-MD-1335-B, 2000 U.S. Dist. LEXIS 11659,
at *5 (D.N.H. July 27, 2000) (citing In re Grand Casinos Sec. Litig., 988 F. Supp. 1270, 1271 (D.
Mumn. 1997)).

WComputer Assocs. Int'l, Inc. v. American Fundware, Inc., 133 F.R.D. 166, 170 (D. Colo.
1990).

HSee, e.g., Inre Air Crash Disaster at Stapleton Int'l Airport, MDL No. 751, 1988 U.S. Dist.
LEXIS 4287 (D. Colo. Apr. 18, 1988).

‘2Manual for Complex Litigation (Third) §21.444, at 77 (1995). See also In re San Juan

Dupont Plaza Hotel Fire Litig., 142 F.R.D. 41, 46 (D.P.R. 1992),; In re Shell Oil Refinery, 125
F.R.D. 132 (E.D. La. 1989).
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retrieval of documents, including court-ordered security measures for depository access "to maintain
the highest degree of security and integrity of documents."* Similarly, the Manual for Complex
Litigation contemplates common-sense, orderly procedures for establishing a document depository:

To establish a depository, counsel and the court must first select a suitable
location. If sufficient space is available in the courthouse, planning should be
coordinated with the clerk of the court. . . . Counsel and the court should collaborate
in establishing a regime for the operation of the depository, including procedures for
acquisition, numbering, indexing, and storing of discovery materials and rules
governing when and by whom documents may be examined and copied.'*

Thus, Amalgamated Bank requests that the Court implement document-preservation measures for

all relevant documents in Andersen's possession, custody or control.

B. Backups of All Electronic Evidence to be Placed in Court's Registry

In the face of Andersen admitting that electronic evidence was destroyed, the Court has the
authority to preserve electronic evidence and to order the reconstruction of purged electronic data
by an independent computer forensic specialist.’” Amalgamated requests that the Court appoint an
expert to restore and retrieve Andersen's electronically-stored data including e-mail. If the expert
is given complete access to Andersen's computers and backup storage immediately, he or she may
be able to restore evidence which Andersen tried to destroy. The PSLRA discovery stay was lifted
in one case to "preserve electronic data" and to create 1images of computer hard drives. Plaintiff
Amalgamated Bank must be granted the instant relief to ensure its rights are not prejudiced.!® In a
similar case, the court granted site inspection, ordered evidence preservation, permitted expedited

electronic discovery, and criticized plaintiff's expert for failing to make image copies because a party

ni7

has "a duty to utilize the method which would yield the most complete and accurate results.

BAir Crash Disaster, 1988 U.S. Dist. LEXIS 4287, at *23.
“Manual for Complex Litigation, supra, §21.444, at 77-78 (footnote omitted).

PSee, e.g., Armstrong v. Bush, 807 F. Supp. 816 (D.D.C. 1992) (granting temporary
restraining order to preserve electronic evidence).

'®In re Pac. Gateway Exchange, Inc. Sec. Litig., No. C 00-1211 PJH (JL), 2001 U.S. Dist.
LEXIS 18433, at *6 (N.D. Cal. Oct. 17, 2001).

YGates Rubber Co. v. Bando Chem. Indus., 167 F.R.D. 90, 112 (D. Colo. 1996).
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Amalgamated proffers the following computer-evidence experts to assist the Court and the

parties in ensuring that Andersen's electronic evidence is preserved and, as required, retrieved:

Ken Withers Joan E. Feldman

1 Columbus Circle, NE Computer Forensics, Inc.

Washington, D.C. 20002 1749 Dexter Avenue, N.
Seattle, WA 98109

DIBS Computer Forensics, Inc. Craig D. Ball

17th Floor Law Offices of Craig D. Ball

555 West 57th Street 6363 Woodway Drive

New York NY 10019 Houston, TX 77057

In particular, Amalgamated would suggest Craig Ball do the independent work. He 1s not
only a nationally-known expert, but his work is well-known to Harris County Judges Brown and
Baker, he has chaired for the past two years the Technical Advisory Commiuttee for Texas, and he
created and manages the state bar portal "My Texas Bar." He is available for this assignment and
is ready to serve at the Court's discretion.

IV. CONCLUSION

During Watergate, evidence tampering was a key congressional inquiry: how did an 18%
minute audio-tape erasure of a crucial discussion happen? Rose Mary Woods, Nixon's secretary,
testified she made a "terrible mastake" — reaching for the phone while keeping her foot on the tape
controls. Andersen'sdisclosures, open letters, firings, suspensions and promises are as comforting
and plausible as Ms. Woods' gymnasticsnearly 30 years ago. This order for expedited discovery and

document preservation by the Court is necessary because Andersen has failed to comply with its

00035791



statutorily-mandated duty arising under the PSLRA. Responsibility for the destruction of evidence

lies squarely with Enron's auditor, who should bear all costs associated with the requested relief,

which is justified based on Andersen's admitted conduct.

DATED: January 18, 2002

Of Counsel:

MILBERG WEISS BERSHAD
HYNES & LERACHLLP

STEVEN G. SCHULMAN

SAMUEL H. RUDMAN

One Pennsylvania Plaza

New York, NY 10119-1065

Telephone: 212/594-5300

MILBERG WEISS BERSHAD
HYNES & LERACH LLP

WILLIAM S. LERACH

DARREN J. ROBBINS

HELEN J. HODGES

BYRON S. GEORGIOU

G. PAUL HOWES

JAMES 1. JACONETTE

JOHN A. LOWTHER

ALEXANDRA S. BERNAY

401 B Street, Suite 1700

San Diego, CA 92101

Telephone: 619/231-1058

Respectfully submitted,
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& OATHOUT, LLP

ROGER B. GREENBERG

State Bar No. 08390000

Federal 1.D. No. 3932

ROGER B. GREENBERG

Two Houston Center

909 Fannin, Suite 2000
Houston, TX 77010
Telephone: 713/752-0017

Attorney in Charge
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DECLABRATION OF SERVICE BY MATL AND FACSIMILE
I, the undersigned, declare;

1. That declarant Is and was, at all times herem mentioned, a citizen of the United Stares
and a resident of the County of Ban Diego, over the age of 18 vears, and not 3 party 10 or nferast in
the within action; that declarant's busimess address i5 401 B Street, Suite 1700, San Diego, California
92101,

2 Thar on January 18, 2002, declarant served the SECOND SUPPLEMENTAL BRIEF
IN SUPPORT OF AMALGAMATED BANK'S EX PARTE APPLICATION FOR
PARTICULARIZED EXPEDITED DISCOVERY FROM DEFENDANT ARTHUR ANDERSEN
by depositing a true copy thereof in a Unied Stares mailbox at San Diegn, California in a sealed
envelope with postage thereon fully prepad and addressed 1o the parties Hsted on the atrached
Service List Declaranr also served the parties by facsimile

3 That there is a regular communication by mail between the place of mailing and the

places so addressed.

I declare under penalty of perjury that the foregaing is true and correct  Executed this 18th

day of January, 2002, at San Diego, Calforma.

c» . al{my
































































